| BLA 97-514

BOMRS AL AND GAS, INC
Deci ded February 24, 2000

Appeal froma decision of the Wah Sate fice, Bureau of Land
Managenent , di sapprovi ng assignnent of record title interest and resci ndi ng
prior approval of assignnent of record title interest in an onshore Federal
oil and gas |ease. U 40751.

Afirned.

1.

Rul es of Practice: Appeal s: D smssal

Anotion to dismss an appeal for failure to tinely
serve the Solicitor is properly denied in the
absence of any show ng of prej udice.

Q| and Gas Leases: Assignnents and Transfers

BLM proper |y di sapproved assi gnnent of record title
interest in oil and gas | ease because the
applicable regulation, 43 CF. R ' 3106.1(a),
expressly requires that assignnents of separate
zones or deposits wthin an onshore oil and gas

| ease be di sapproved.

Q| and Gas Leases: Assignnents and Transfers

BLMnay properly rescind its prior inproper
approval of an assignnent of record title interest
in an onshore oil and gas | ease because any oil and
gas lease, or interest therein, issued or approved
contrary to law or regul ati on by subordi nates of
the Secretary does not bind the Secretary and is
voi dabl e.

Appeal s: General | y--Rul es of Practice: Appeal s:
General |y

The Board w Il properly decline to rule on a
request for an advi sory opi ni on.
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APPEARANCES.  Janes E Bowers, Bowers Ol & Gas, Inc., for appellant; David
K Gayson, Esq., dfice of the Held Solicitor, US Departnent of the
Interior, Salt Lake dty, Wah, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE HEWER

Bowers Q| and Gas, Inc. (Bowers) appeals froma July 14, 1997,

deci sion of the Bureau of Land Managenent (BLM), Wah Sate Gfice, denying
approval of, and rescinding its prior approval of, record title assignnents
in onshore oil and gas | ease No. U-40751. BLMdeni ed and resci nded t hese
approval s because assi gnnents of separate zones or deposits wthin a single
| ease are not allowed by agency regulation, 43 CF.R ' 3106.1(a). 1 July
28, 1997, Bowers sent a letter which the conpany stated was "witten as an
appeal ," and which states the conpany' s views about the decision. No other
statenent of reasons (SOR was fil ed.

h Septenber 26, 1997, BLMsubmitted an Answer seeking di smssal
because of Bowers' failure to serve the Gfice of the Solicitor.
Regul ations governing appeal s to this Board direct appellants to serve the
Ofice of the Solicitor wthin 15 days of filing the notice of appeal. 43
CFR ' 4.413(a). B.Malso requested dismssal for failure to file an
SR The applicable regulation, 43 CF.R ' 4.412, states that "[i]f the
noti ce of appeal did not include a statenent of reasons for the appeal, the
appel lant shall file such a statenent wth the Board * * * within 30 days
after the notice of appeal was filed."

[1] BLMs notion to dismss for failure to serve the Solicitor is
deni ed because BLM presents no case that the Solicitor was prejudiced in
any way by this failure. George Glchrist, 117 I BLA 142, 144 (1990)
(dismssal for failure totinely serve Solicitor is discretionary and
properly denied wthout a showng of prejudice). BLMs notion to di smss
for failure to file an SR i s deni ed because we construe Bowers' tinely
notice of appeal inits July 28, 1997, letter as an effort to file a
cont enpor aneous LR

The record discloses that, effective ctober 1, 1990, BLM approved an
assignnent to Bowers of a 6.667-percent record title interest in that part
of oil and gas |ease Nb. U 40751 located insec. 330f T. 37 S, R 24 E,
Salt Lake Meridian. On August 31, 1991, Bowers filed wth BLMan
assignnent of this interest in equal shares to Energy Partners Nom nee
Gonpany (BP), and DH Enterprises, Inc. (DH). O its face, however, the
assignnent was linmted to the transferor's interest in a "Cave Canyon
Wterflood Lhit, dated May 25, 1989." The record shows that BLM approved
the assignnent effective Septenber 1, 1991.

1 June 30, 1997, Bowers assigned a 6.667-percent record title
interest to a third assignee, DNPetrol eum (DY, purportedly limted to all
portions of Bowers' interest which were not included in the Cave Ganyon
Wterflood Lhit. The lease file for |ease No. U 40751 does not contai n any
indication that the | ease was ever unitized into a "Cave Canyon Vet erfl ood
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Lhit." Nor is there any indication that the | ands or fornations not
coomtted to such unit were ever segregated into a different |ease. See
generally, Buttes Gas and Q| ., 13 IBLA 125, 128-29 (1973).

BLMis obligated by the terns of the Mneral Leasing Act, as anended,
30 USC '" 187 and 187a (1994), to approve assignnents of record title
interests in Federal |eases. The 1997 assignnent appeared to BLMto be an
effort to "assign the sane interest twce." (Decision at 2.) Thus, the
1997 assi gnnent pronpted BLMto take a second | ook at the one approved in
1991. Based on this review BLMrescinded the prior 1991 approval and
di sapproved the 1997 assi gnnent because Bowers had "attenpt[ed] to split
record title interest between separate zones which is not allowed by
regulation [43 CF.R ' 3106.1(a)]." (Decision at 2.) BLMalso pointed
out that the Cave Ganyon VWéterfl ood Lhit had never been approved, and
stated that a | ease interest cannot be split fromthe unit interest in any
event. |d.

Bowers appeal s the decision both as it di sapproves the 1997
assignnent and also as it rescinds the 1991 assi gnnent approval . Bowers
clains that BLMs discussion is based on a msunderstandi ng of the

facts, discussions, and conclusion of the situation in 1991 * *
* [which are that Bowers] obtained an interest in a well, the
Cave CGanyon #2-33. The wel |l produced fromthe Desert O eek
Formation and was (and is) operated by Yates * * * [T] he
section inwiich this well is located * * * is |located wthin
the Cave CGanyon Wdterflood Lhit, which produces fromthe | snay
Formation. Because of atitle problem][Bowers] was unable to
recei ve paynent for production wthin the Lhit, a problemDDH
and BP were able to renedy by taking the interest from
[Bowers]. In essence we were nerely segregating the ownership
inthe two zones, a situation that is not unconmon.

(SIRat 1-2 (enphasis added).) Qher corments reflect |ess clarity about
the facts; Bowers states that "[oJur records do not contain the notes nade
during the preparation of the Assignnent, but | assune all infornmation on
hand at that tine and/or discussion wth the affected parties led us to
wite the Assignnent as we did." (SCRat 1.) Bowers clains further that
the 1991 approval "was relied on by all the parties." Id.

[2] Ve affirmBLMs decision on this record. It appears that Bowers
tried to assign a "non-unit"” record title interest to D havi ng previously
assi gned what ever portion of the record title interest that was purported y
unitized to DB and BP. Notw thstandi ng Bowers' expl anation of the
"facts,” this attenpt to separate the | ease interest into zones via
assi gnnent nust be di sapproved, according to BLMregul ations applicable to
onshore oil and gas leasing on Federal lands at 43 CF. R Part 3100. Wth
respect to transfers of |ease interests, the relevant regul ation states
that an "assignnent of a separate zone or deposit, or of part of a legal
subdi vi sion, shall be disapproved.” 43 CF.R ' 3106. 1(a).
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Bowers does not argue that BLMs construction of this regulation is
wong or inapplicable. Rather, Bowers explains that its attenpt to split
its lease interest into zones was deliberate. (SORat 2.) Bowers does not
appear to understand that the cited practice is prohibited by the
regulation cited by BBMin its decision. The Mneral Leasing Act, 30
US C ' 187a (1994), gives the Secretary the discretionary authority to
di sapprove transfers of "[a] separate zone or deposit under any |ease."
BLM exerci sed that discretion by prohibiting such transfers by rule; that
rul e has been in place since 1988. Thus, while Bowers nay believe the
practice to be "comnmon,” it is not allowed for Federal onshore oil and gas
| eases, and was not allowed at the tine Bowers attenpted to split its | ease
interest into zones in 1991.

To the extent Bowers' appeal is premised on a notion that BLMs
under standi ng of the facts was incorrect, we note that the record supports
BLMs view of the facts relevant here. Bowers clains that it had an
"interest inawell, the Gave Ganyon #2-33." (SCRat 1.) Yet, the record
shows that the 6.667-percent interest Bowers recei ved fromTAC Acqui sition
Qorporation (TAD in 1990 was a record title interest in Federal oil and
gas | ease Nbo. U 40751, covering all of sec. 33, T. 37 S, R 24 E, St
Lake Meridian. (Assignnent of record title interest fromTQC to Bowers Ql
and Gas, Inc., approved COct. 1, 1990.) Likewse, the record title interest
conveyed to Bowers by TGQC was recei ved by TQC by assi gnnent approved Apri |
1, 1989. It isthis lease interest -- not an interest in the Cave Canyon
#2-33 wel | -- which Bowers attenpted to convey in assi gnnent docunents the
conpany presented to BLMfor approval .

Further, the nature of its | ease interest shoul d have been abundant!|y
clear to Bowers in 1991. The record shows that, having obtained this
record title interest fromTQC Bowers attenpted in 1991 to convey it to
CH and EP as an "operating rights" transfer. BLMdisapproved this effort.

By letter to DH dated July 10, 1991, BLMstated that Bowers' effort to
assignits interest to DH and EP

cannot be approved for the follow ng reason:. Bowers Q| and
Gs, Inc. holds no operating rights in the above | ease. Bowers
was assigned record title interest in the pertinent |ands
effective Gctober 1, 1990. But the approval of that assi gnnent
conveyed no operating rights, since operating rights were
severed fromrecord title interest in |ease U 40751 as of April
1, 1987.

The record shows the assi gnnent docunent was "returned unapproved 7/10/ 91.
Transferor holds no operating rights interest in lease.” (Uhapproved
assi gnnent docunent, My 3, 1991.)

Subsequent |y, in August 1991, Bowers corrected the error and executed

new assi gnnent docunents assigning record title interest to DH and BEP. It
was this assignment, purportedly limted to a "unit” interest, that was
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approved in 1991. Likewse, it was this sane 6.667-percent record title
interest, limted to a "non-unit” portion, which was the subject of the
1997 assi gnnent .

Thus, whether or not the facts as articulated by Bowers inits SR
are true, they are issues that nust be resol ved anong private parties. 1/
But Bowers' statenent of facts relating to an interest in the Cave CGanyon
#2-33 wel |l has no bearing on the | ease interest Bowers obtai ned and
attenpted to assign, subject to BLMapproval. That interest is the 6.667-
percent record title interest in lease Nbo. U40751 wthin sec. 33, T. 37
S, R 24E, St Lake Mridian. Wth respect to that interest, BLMis
bound by its regul ations to di sapprove an effort to segregate the | ease
interest in zones. BLMproperly construed the regulation, as well as the
nature of the interest being transferred.

[3] Bowers expresses a concern that the conpany and ot hers had
already relied on the 1991 approval. To the extent this comment reflects a
separate chal l enge to BLM s resci ssi on of the 1991 assi gnnent approval to
CH and EP, Bowers' reliance does not justify this Board s reinstating an
approval that was incorrectly given. Departnent regul ations expressly
provide that the Lhited Sates is not bound by the acts of its enpl oyees
when they "cause to be done what the | aw does not sanction or permt." 43
CFR ' 1810.3(b).

More specifically, the Secretary has the authority to cancel any oil
and gas | ease issued contrary to lawor regul ation because of the
i nadvertence of his subordinates. Boesche v. Wall, 373 US 472 (1963);
Hgh PFains Petroleum Gorp., 125 IBLA 24, 26 (1992); dayton W WI i ans,
Jr., 103 IBLA 192, 202, 95 |.D 102, 107 (1988). The Board has held that
where a BLMof ficer acts beyond the scope of his authority in issuing an
oil and gas | ease, such action is "voidable." Beverly M Harris, 78 IBLA
251 (1984); Lhited Sates v. A exander, 41 IBLA 1 (1979), aff'd, A exander
V. Andrus, Nb. 79-603-B (DNM July 7, 1980); Nola G ace Ptasynski (h
Qourt Renand), 28 I1BLA 256 (1976), aff'd, Ptasynski v. Hathaway, Gv. Nb.
75-282-M(DNM My 5 1977). This logic extends to portions of |ease
interests as well. BLMnay |ikew se rescind its approval of an assi gnnent
in cases where it had no authority for such approval. In this case, BLM
had no authority to approve the assignnent because the applicabl e
regulation, 43 CF. R ' 3106.1(a), expressly requires that an assi gnnent of
a separate zone or deposit be di sapproved.

1/ Bowers states that sec. 33 is "located wthin the Cave Ganyon
Wterflood Lhit," and describes separate fornati ons fromwhich the well and
unit purportedly produce. (SCRat 2.) As noted above, the record contains
no indication that |ease No. U 40751 is the subject of an approved unit

agr eenent .
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V¢ note that, once BLMproperly di sapproved the 1997 assi gnnent, the
only proper relief was to rescind the 1991 approval. Qven that the
regul ation prohibits a record title holder fromsegregating its | ease
interests into zones for assignnent, neither BLMnor this Board can choose
an assignnent that Bowers woul d have nade had it foll owed the regul ation.

Accordingly, we affirmBLMs decision to rescind the prior approval
of the 1991 assignnent of a "unit" interest to B°P and CH and its deci sion
to di sapprove the 1997 assignnent of a "non-unit” interest to DN As the
decision itself notes, Bowers is free to assign its record title interest
consistent wth BLMregul ations. (Decision at 2.)

[4] Bowers al so challenges the foll ow ng statenent on page 3 of
BLMs decision:. "Snce this has nade a nessier situation of an al ready
nessy situation in the operating rights interest abstraction worksheet,
operating rights interest[s] wll no | onger be abstracted in this | ease."
Bowers construes this statenent as a declaration of intent by BLM"to
puni sh us by not allowng us to transfer operating rights.”" (SRat 1.)

W do not construe BLMs statenent as a di savowal of its own
obligation to approve or disapprove operating rights transfers, under 43
CFR "' 3106.1(a) and 3106.7-2. BLMs statenent regarding "abstracting"
contains no prohibition against transfers of operating rights by Bowers or
any other record title or operating rights holder. In fact, we note that
instead of prohibiting operating rights transfers, BLMpl aced a "Noti ce"
wth respect to operating rights on a July 14, 1997, abstract, stating that
the assi gnee and assignor bear all responsibility of ensuring the "accuracy
of the land description, depths assigned, and percentages of interests
assigned or retained.”

Mbreover, the statenent derives fromthe fact that inits July 14,
1997, decision, BLMresci nded approval s of a series of three collateral
assi gnnents whi ch stemmed fromBEP s assignnent of its 3. 3335- percent
interest obtained fromBowers in 1991. (Decision at 2.) As BLMnoted, the
rescission of its prior approval s of these assignnents was a "repercussi on”
of its decision wth respect to Bowers. 1d. Wiile BLMdoes not nention
this in the decision, these three approvals contai ned an error independent
of BLMs error in approving the 1991 assignnent. On July 11, 1995, BLM
approved EP s transfer of its 3.3335-percent interest to Gondisco, Inc., in
which EP purported to transfer "operating rights" -- rights which it did
not own, having received record title interest fromBowers. This approval,
inproperly granted, generated further inproper transfers of nonexisting
operating rights, fromQonmdisco, Inc., to dniza Producti on Gonpany, and
fromdniza to Gentral Resources, |nc.

Thus, while at first glance BLMs commentary on the operating rights
i ssue appears to cone out of nowhere into a record title interest case and
to be directed at Bowers, it actually stens fromthese inproper subsequent
approvals. The "nessy situation” to which BLMrefers derives fromBLMs
approval of BP s transfer of operating rights which it did not apparently
own. Seeninthis context, Bowers' concerns are unwarrant ed.
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In any event, no operating rights transfer is at issue in Bowers'
appeal . Bowers does not purport to represent the other parties to the
three transactions stemmng fromBP s purported transfer of operating
rights, nor do those parties appeal this decision. Bowers' stated concerns
regarding BLMs treatnent of the conpany's future efforts to transfer
operating rights are entirely specul ative both because no such transaction
is at issue and al so because the record does not indicate that Bowers owns
any operating rights wth respect to this lease. Were an appeal to the
Board presents, in essence, a request for an advi sory opinion, we properly
decline torule on that issue. See Qegon Gedar Products Go., 119 I BLA 89,
92 (1991); see al so Jesse H Johnson, 112 IBLA 369, 372 (1990) (appeal
seeki ng advi sory opi nion properly di smssed).

Thus, we do not issue any decision wth respect to this part of
Bowers' appeal. However, nothing in this order should be construed to
endorse or ratify BLMs statenent regarding its abstract or its refusal to
"abstract operating rights."

Fnally, we note that Bowers did not challenge BLMs di sapproval of
Bowers' efforts to transfer "operating rights" in 1991. Therefore, that
issue is not directly before us. However, the record contai ns sone
di screpancies on this point that BLMnust resol ve prior to proceeding to
approve or disapprove any further transfers of interests in |lease No. U
40751, to the extent they liewthinsec. 33 of T. 37 S, R 24 E, St
Lake Meridi an.

The record shows that inits decision of July 10, 1991, di sapproving
Bowers' attenpted transfer of operating rights, BLMstated that Bowers
owned no operating rights "since operating rights were severed fromrecord
title interest in lease U40751 as of April 1, 1987." Indeed, the record
shows that as of April 1, 1987, BLMhad approved an assi gnnent separating
the operating rights fromthe record title interest in a transfer fromJoan
Chorney to Yates Petrol eum Gorporati on.

However, this transfer between Chorney and Yates does not appear to
relate to the lease interest at issue inthis case. Mreover, as of that
tine, the record shows that TXP perating Conpany (TXP) owned the 6. 667-
percent share of both the record title interest and the operating rights
that ultimately nade its way to Bowers via TOC Therefore, as of April 1,
1987, the operating rights and record title interests for the | ease
percentage at issue here were not split.

The July 10, 1991, decision declaring Bowers to have no operating
rights interest inlease No. U40751 went on to state: "Severance of
operating rights fromrecord title interest in a |l ease occurs when a record
title hol der conveys operating rights to a transferee w thout assigni ng
record title interest. TAC Acquisition Gorp. still holds the pertinent
operating rights interest in lease U40751." However, if it is true that
"severance of operating rights fromrecord title interest” by one record
title holder requires all other parties who hold record title in the | ease
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to convey operating rights separately fromrecord title interest, this
record does not disclose when this happened for the 6.667-percent interest
at issue. The transfer docunents fromTXP, which held a 6. 667- percent
share of both record title and the operating rights, to TOC did not reflect
such a separate transfer. Rather, the record contains only a single
transfer fromTXP to TAC of "record title" dated April 1, 1989. Likew se,
the transfer fromTOC to Bowers is a transfer of "record title" on Crtober
1, 1990.

BLMs conclusion that TOQC retai ned the operating rights, and
necessarily that TXP did not, presunes the existence of sone docunent
separately transferring the operating rights to TQC But we do not find
such a transfer wth respect to the subject 6.667-percent interest in the
record that was sent to us. Because we do not have sufficient infornation
in the record, and because the issue is not directly before us, we cannot
and do not resolve this question. However, BLMshoul d return to this
record and ensure that all of the transfers are physically in the record,
that its conclusions in this "nessy situation” are correct, and advi se the
interest holders of any inpacts of those conclusions, irrespective of its
statement that it wll not "abstract operating rights.”

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, BLMs Mtion to
Dsmss is denied and the July 14, 1997, decision of the BLMUWah Sate
Gficeis affirned, subject to a remand to BLMto clarify all record
i Ssues.

Li sa Hermer
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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